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ADMINISTRATORS AND EXECUTORS. 


1. W. dies leaving 0. and W. his executors. 0. qual- 
ifies, and after acting for six years, dies; when W. 
qualifies. The administrator of O. prefers a claim un- 
der the Act of 1847 for extra services rendered to the 
estate of W. by his intestate in superintending plan- 
tations and negroes. 

Held, That W., the acting executor, at the time the 
claim for compensation is made, is the proper 
party to dispute the demand and litigate it before 
the Courts. Owen, adm’r. vs. Walker, ex’ or. 


. A debt was not made known to the executor, until 
after the expiration of the twelve months within 
which, the law requires debts to be made known to 
an executor, and after he had distributed all the as- 
sets, except the share of one legatee. 

Held, That he was nevertheless bound to apply this 
whole share, first to the debt. Yerby adm’r. vs. Mat- 
thews. - . - - - 


3. Joint executors are “joint contractors,’ as it concerns 
contracts of their testator; and therefore, service on a 
part of them and a return of, not to be found, as to 
the other part, is sufficient, in an action against 
them. Wynn vs. Booker et al. - - 
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AMENDMENT. 


1. It is the right of the party to amend, but the duty of 
the Court to prescribe the terms; and Courts should 
exercise this duty so as to discourage negligence and 
delay in the management of cases. Chambless, 
adm’r. vs. Taber, : - - - 


2. The plaintiff in ejectment may amend by striking 
out two of three defendants and proceeding against 
the remaining third. 

The question as to who may be joined as defendants in 
an action of ejectment, considered. Cunningham vs. 


Bradley et al., - - - - 


3. A bill in Chancery will not be amended to enable the 
complainant to introduce matter which could not pos- 
sibly have constituted a part of it at the time it was 
filed, in order to vitiate proceedings subsequently had, 


which were legal and regular at the time. Camp vs. 
Bancroft, Betts § Marshall, - . 


4. Quarles sued Tumlin, and D. House, and F. H. 
House, on a note made by Tumlin, and payable to 
D. House, and by him endorsed to F. H. House, and, 
by him, to Quarles—the note not containing words of 
negotiability. 

Held, That Quarles might amend his declaration, by 
striking out the two Houses, as defendants, and ma- 
king D. House a plaintiff suing for his, Quarles’, use. 
Tumlin vs. Quarles, - - - 


5. To sustain a motion for Magistrates to amend their 
return to a writ of certiorari, which from their certi- 
ficate seems to be full, there must be an affidavit of its 
incompleteness. Harris vs. Nichols, . 
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6. Declaration amendable being substantially correct ; 
process calling party to wrong day, also amendable if 
defendant appeared at the time fixed on for the Court 
and moved in the case. TZ'ownsend vs. Stoddard § 
Co., - - - - - - 


7. Affidavits of the parties, under the Act of 1854, to 
protect land owners against intruders, &c., are not 
amendable as pleadings, under the amendment Act 
of 1854. Perry vs. Martin, - - - 


8. A motion to amend, made after nonsuit awarded, but 
not entered, isin time. Phillips et al. vs. Brigham, 
Kelly & Co., ° - - - ‘ 


See Appeal Bond, 1. 


See Attachment and Garnishment, 4. 


APPEAL AND APPEAL BOND. 


1. An appeal bond signed by one of several defendants, 
against whom the verdict appealed from was: render- 
ed, the other defendants and no one else signing as 
his security, is not even an attempt to comply with 
the statute, and is neither good as an appeal bond, 
norcan it be amended. Gordon et al. vs. Robinson, 410 


A Deputy Clerk is authorized, in virtue of his ap- 
pointment, to administer to a party applying for an 
appeal, an oath that lve is unable from his poverty to 
pay costs and give security for the eventual condem- 
nation money. Graves et al. vs. Warner, 


See Landlord and Tenant. 
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ARBITRATION AND AWARD. 


1. When the submission is to three arbitrators, an 
award by two, is not valid. Smith et al. vs. Walden, 
Guar. et al., - - - - -. 


2. The arbitrators in a case were to have the powers 
and authority of arbitrators under the arbitration Act 
of 1856. 

Held, That they had power to examine a party to the 
arbitration, as a witness for himself. Golden vs. Fow- 
ler, . - - . - - 


ATTORNEY GENERAL. 


The Act of 1850, which renders attorneys at law incom- 
petent to testify in certain cases, does not extend to 
the Attorney General. Hines vs. The State, 


ATTACHMENT AND GARNISHMENT. 


. The salaries of the officers of municipal corporations, 
under $500, are not subject to garnishment, by the 
laws of this State. Holt vs. Experience, - 

. An affidavit by the creditor that the defendant is in- 
debted so much upon af. fa. issuing upon the judg- 
ment specified, is sufficient as to the amount of the in- 
debtedness, under the attachment and garnishment 
Act of 1856. Force and Co. vs. Hubbard et al, 


. In attachment, the affidavit is sufficient, if it follow 
the form prescribed by the attachment Act of 1856, 
even although, the debt be not due. WHarrill vs. 
Humphries, - - "2 i “ 

. To authorize a creditor to take out an attachment, ei- 
ther under the Judiciary Act of 1799, or the Attach- 
ment law of 1856, the creditor must swear that his 
debtor “absconds.” To swear that he has absconded, 
is not sufficient. 
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An affidavit in attachment cannot be amended. Brown 
§ Sandford vs. McCluskey, - 4 


AUTERFOIS AQUIT. 
See Crim. Law, 16. 


BAIL. 


In bail cases sounding in tort, the sum sworn to need 
not be endorsed upon the back of the writ; neither 
is it necessary that the plaintiff should swear to any 
particular sum, as damages, but to the facts as to the 
nature and extent of the injury which he has sus- 
tained. Neither is it any objection that the sum for 
which the Sheriff is directed to take bail, differs from 
that claimed in the writ. Thornton vs. Pass, 


BANKS AND BANKING, 


. That the bills of a bank are below par does not make 
their circulation illegal. Robison vs. Beall, - 


. Though the holder of the bills ef a bank obtains 
them ata discount, he may collect them in full. 0. 


. It is no defence to the parties toa note, when sued by 
the holder, that he has made a champertous agree- ° 
ment in reference to the note, with the attorney bring- 
ing the suit. 0. 


BILL OF EXCEPTIONS. 


If the presiding Judge who certifies a bill of excep- 
tions, annexes a note thereto explanatory of the ground 
of exception, the note must be taken in connection 
with the exception, in determining thereon. Carrie et 
al. vs, Cumming et al., - : - 
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CARRIERS. 


1. !f a common carrier fail to deliver goods according 
to contract, and they are lost, he is liable for the value 
of the goods, at the place of destination at which he 
engaged to deliver them, deducting the freight. Tay- 
‘lor & Co. vs. Collier, - - - - 122 


2, If a common carrier deviates from the regular route, 
and the goods are lost, itis aconversion. Phillips et 
al.. vs. Brigham, Kelly § Co., . - - 617 


CERTIORARI. 


See 4mendment, 5. 


CHARGE OF THE COURT. 


1. In a motion for a new trial, if the rule nisi states the 
charge differently from the charge itself, as written 
out by the Judge, and sent up with the record, this 
Court will be governed by the charge as written. 
Allston vs. Grantham, . - - - 374 


2. If the law is charged as requested by counsel, it is 
not error in the Court to omit charging something in 
addition, to which its attention is not called by coun~ 
sel. Jb. 





3. It isno error in the Court, to refuse a request not au- 
thorized by the evidence. Doonan vs. Mitchell, 472 


4, A request to charge the jury upon detached parts of 
the evidence, in order to show a want of jurisdiction 
in the Court, omitting a part which shows that the 
Court had jurisdiction, ought not to be given to the 
jury. But asolicitation to commit an offence is an act 
towards its commission. Griffin vs. The State, - 493 
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5. A testator appointed two of his sons, trustees of cer- 
tain pfoperty including a number of negroes, for his 
daughter, a married woman, for her life, with remain- 
der to her children. All of this property, except one 
old negro woman, the trustees turned over to the 
daughter and her husband, according to the trust. 
The old woman was almost worthless from age. Her 
relations belonged to one of the trustees, and he re- 
tained her, merely that she might be with them, doing 
so, however, against the wishes of the daughter and 
her husband, between whom and himself and the oth- 
er trustees, there had grown up an estrangement 
amounting to social non-intercourse. The daughter 
and husband asked, by bill, that the trustees might be 
removed. The Court charged the jury that these 
causes were not sufficient to authorize an order of re- 
moval, — 

Held, That the charge was right. Parsons et uz et al. 
vs. Jones, trustee, - - - - 


6. The Court was requested to charge, that if the testa- 
tor “might have seen” the attestation, it is sufficient ; 
that “ it is not necessary, that he should actually have 
seen the attestation.” The Court refused to give this 
charge, but said, “if the attestation be in the same 

_Toom, this is the law; otherwise, it is not.” 

Held, That the Court erred in not giving the request in 
charge, there being evidence to authorize the request. 
Lamb vs. Girtman et al., - - - 


7. Whether a pistol is loaded with dail, is not an issua- 
ble fact on the trial of a prisoner on the statute for 
the offence of shooting at another, and it is not error 
for the Court to refuse to charge the jury, without 
such proof they cannot convict. Johnson vs. The 
State, - - - - - - 
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8. To refuse to give a request of counsel in charge to 
the jury, which is not authorized by the law or facts 
of the particular case, is not error. Jd. 


CITY COUNCIL OF AUGUSTA. 


The City Council of Augusta, imposed a tax on the 
banking part of the capital of the Georgia Railroad 
and Banking Company, and a tax on the rea] estate 
of the company, situated in Augusta. The charter 
of the company, contains a provision in these words, 
“The stock of the said company and its branches, 
shall be exempt from taxation for and during the 
term of seven years, from and after the completion of 
the said Railroads or any of them; and after that, 
shall be subject to a tax, not exceeding one-half per 
cent. per annum, on the net proceeds of their invest- 
ments.” 

Held, That the taxes were illegal. The City Council 
of Augusta vs. The Georgia Railroad and Banking 


Company, - - - - - 
CITY COUNCIL OF SAVANNAH. 


The members of the fire company of Savannah, all re- 
signed, and in their places, the City Council appoint- | 
ed new members. 

Held, That the City Council had the power to make the 
appointments. Miller et al. vs. The Savannah Fire 


Company, - - - 
COLOR OF TITLE. 


| A Sheriff’s deed is admissible as color of title even in 
the absence of the f. fa. Sutton vs. McLoud, 
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COMMITMENT. 
See Prison Bounds Bond, 1, 2. 
CONSIDERATION, FAILURE OF 
See Promissory Notes, 4. 
CONSTITUTIONAL LAW. 
See Pleading, 3. 


CONTINUANCE. 


It is no ground for continuing a cause, that one of the 
jury, after he was taken to try a cause, was discovered 
to be incompetent. Hook vs. Stovall, Dunn § Co. 


See Crim. Law, 3, 6, 13. 


CONTRACT. 


A contract for the sale of Jand will not be set aside by the 
mere false assertion of the vendor as to the produc- 
tiveness of the property, especially where no recision 
had been applied for. Collier vs. Harkness, - 


CRIMINAL LAW. 


1. On the trial of an indictment for murder, the jury 
differed among themselves as to what a witness swore 
on a material point. 

Held, That the witness, if at hand, ought to have been 
made to restate his evidence on the point; if not at 
hand, that what had been taken down by the Court 
in writing as his evidence on the point, ought to have 
been read tothe jury. Dozier vs. The State. - 
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. A demand to entitle the accused toa discharge under 
the 18th section of the 14th division of the Penal 
Code, must be made, not later than the second Term 
after the indictment is found. Watts vs. The State, 





. The State may continue a criminal cause without 
being compelled to make a showing. Jd. 


. When and under what circumstances a mistrial will 
be declared, is a question, pretty much in the disere- 
tion of the Court. Avery vs. The State, - 


. A new trial will not be ordered, upon the ground of 
newly discovered evidence, when the party has been 
guilty of gross daches in not having obtained it on 
the trial of the case. Nor where if introduced, it 
could not possibly change the verdict. 6. 


. First: A continuance will not be granted in a crim- 
inal case, on account of the excited state of the pub- 
lic mind, after five months have elapsed since the 
crime was committed. Second: Continuances are still 
within the sound discretion of the Court, and do not 
fall under the New Trial Act of 1853. Third: Where 
the accused has ample time after his arrest, to make 
preparation for his trial, the recent finding of the bill 
of indictment by the grand jury, is no excuse for post- 
poning the cause; especially, where the offence for 
which the prisoner is to be prosecuted is well known 
to him—the only question being as to the grade of 
the homicide which he hascommitted. Fourth: The 
fact that the defendant is imprisoned, is no reason 
why he should not make preparation for his defence. 
Fifth: If it appear to the Court that the testimony of 
an absent witness is immaterial, a continuance will 
not be granted. Revel vs. The State. - - 275 
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7. Where the prisoner, after killing the deceased, effects 
his escape, and to enable him to do so, takes the life 
of another person, and attempts to shoot others, these 
acts of violence may be given iu evidence on the trial 
for murder, as well to manifest the deep self-conscious- 
ness of the accused of his guilt, as to characterize the 
quo animo with which the deed was perpetrated. Jb. 


8. To constitute murder, it is not necessary that the pris- 
oner should entertain personal ill-will toward the de- 
ceased. 0. 


9. A verdict is not objectionable for irregularity, for find- 
ing the defendant guilty of murder, instead of guilty 
generally. 6, 


10. The jury being made the judges both of the law 
and the facts in criminal cases, their verdict will not 
be disturbed unless it be clear that the defendant has 
been wrongfully convicted. 0. 


11. If the jail of the county, where a conviction is had 
in a criminal case, is insecure, it is competent for the 
Court to order the prisoner to be committed to the jail 
of another county for safe keeping. 0. 


12, The taking the impression of the key which un- 
locks the door of a store-house, for the purpose of 
making or procuring a,false key, with the intent of 
entering the house and s fling ,therefrom, is an at- 
tempt to commit larceny the house, by the per- 
son taking the impressio the key, whether he in- 
tended to enter and steal, himself, or to procure 
another todo it. Griffin vs. The State, - 
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13. Ifa motion be made to continue a cause on the 
ground of the absence ofa witness, it must be shown 
that his evidence will be material on the trial of the 
cause; that the party cannot go safely to trial without 
such evidence; and in case of suspicion, the Court 
should look closely into the circumstances, and may 
consider what has passed before it in the progress of 
the cause, to determine on the merits of the applica- 
tion. Griffin vs. The State, - : - 


14, If a person commit an act in the county where an 
offence, if perpetrated, must be committed towards 
the commission of that offence, he may be tried and 
convicted in that county, and he may be convicted 
whether he intended to commit the offence, or procure 
another to do it. J0. 


15. If a person be indicted for an attempt to commit a 
crime, by using persuasions and offering bribes to an- 
other to induce him to perpetrate it, the offence of ‘ at- 
tempt” is complete in the county where the offence, if 
perpetrated, must have been committed, whether the 
person who used the persuasions or offered the bribes 
was in the county at the time or not. Jd. 


16. A defendant pleading former acquittal, must show a 
record of acquittal. If on an indictment for-murder, 
the defendant excepts to the judgment of the Court, 
and obtains a new trial, on a verdict of guilty of man- 
slaughter, the whole recerd of acquittal is set aside, 
and there is nothing to support the inference of acquit- 
tal of murder. Bailey vs. The State, - 

\ 

17. The plea of not guilty, is iver of the copy of 
the indictment, and of the list Othe witnesses sworn 
before the grand jury. Cook vs. The State, - 


18. If an indictment contains two counts varying the 
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charges against the defendant for the commission of 
the same act, when, on the conviction of the defend- 
ant on either, the grade of punishment may be the 
same, the Attorney General cannot be compelled to 
elect on which count he will put him on trial. John 
son vs. The State, : - - - 611 








19. An indictment for selling liquor to a slave, alleged 
that it was the second offence. 

Held, That this was an allegation for the jury and not 

for the Court. Hines vs. The State, - - 614 










20. It is sufficient, if the offence be stated in the lan- 






guage of the code. /d. 






DAMAGES. 


s 
If unsound property is of any value either at the time 
of sale or afterwards, the purchase money with inter- 
est is not the proper criterion of damages. T7%tl/iman 


na 
- 







vs. Stringer’, - - ‘ 171 









Any liquidation of the damages to be paid, for the 
mere non-payment of money must, of necessity, be in 
violation of the law fixing the interest to be paid, for 
the use, or the detention of money; that liquidation 
excepted, by which the sum to be paid would be not 
greater, than the sum which would be to be paid by 
this law. Clark, Austin §& Smith vs. Kay, - 403 









. The jury may find a larger amount of damages in an 
action of trover than those specifically alleged as the 
value of the property sued for, provided they do not 
exceed the amount alleged in the conclusion of the 
declaration. Terrell, adm’r, vs. McKinny et uz. 447 








4, If in defence of a note given for a negro warranted 
to be sound, the maker pleads her unsoundness at the 
time of the sale as a failure or partial failure of con- 
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sideration, the sayings of the maker of the high value 
he placed upon the negro before her unsoundness 
was discovered, and also that he did not offer to re- 
turn her, may be given in evidence by the opposite 
party to reduce the damages to which the purchaser 
claims to be entitled. Hook vs. Stovall, Dunn § Co. 


. If, on the trial of such suit, the Court charge the jury, 
that “although they find the covenant to be broken, 
if they find that at the time of the sale, the slave in 
her unsound state, was worth the price for which she 
was sold, the defendant has sustained no damage,” it 
is error; the jury cannot remodel the contract of the 
parties, and on the breach of covenant, the damages 
are to be ascertained by finding the difference of the 
value of the negro in a sound and her unsound con- 
dition, Jd,* 


DECEIT. 


. In Deceit, it is indispensable, that the scienter be both 
alleged and proved. Wootten § Goolsby vs. Calahan, 


. On the trial of an action of deceit, in the sale of prom- 
issory notes with a representation of the maker’s sol- 
vency,and a plea of the statute of limitations, the evi- 
dence was, that the riotes fell due, more than five 
years before the commencement of the action. 

Held, That, as the purchaser of the notes must have 
discovered the insolvency of the maker, at the time 
when the notes fell due, or, within a reasonable time 
thereafter, this evidence was sufficient to support the .. 
plea of the statute. Pledger vs. Coulter, - 


DEDICATION. 


1. The use of a road by the public for thirty years and 
indefinitely more, by the public, is sufficient to au- 
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thorize a jury, to presume a grant to the public. Had- 
ersham et al. vs. The Savannah & O. C. Co. 


DEEDS, AND PROBATE OF. 


. A power of attorney proven before a Justice of the 
Peace in Texas is sufficient to authorize the convey- 
ance of land under it in this State, under the Act of 
1785. Cobb,165. Helms vs. O’ Bannon, - 


. No other addition to thename of the witness proving 
the power, other than that of “citizen” of a certain 
county, is necessary. 0. 


. The consideration expressed in a deed, although paid 
in property, is to be presumed to be the value in mo- 
ney of the property, though it is subject to rebuttal by 
evidence. Clements vs. Landrum, ex’or, - 


The Clerk of the Superior Court alone of the county 
in which a deed is attested, and in which it must be 
recorded, can by his official attestation, with one or 
more other witnesses, give it such authenticity as to 
admit it to recerd. Bosworth vs. Davis et al. 


. If A. makes a deed, intending, that it shall convey 
property of which, a part belongs to himself, and a 
part to B., to B’s wife for her life, with remainder to 
her children, and B. knowing this intention, receives 
the part of the property belonging to A., he is bound 
to carry out the whole intention, unless, at the time 
of so receiving this part of the property, he entertain 
the purpose to defeat the intention as to the part of 
the property belonging to himself, and it is known to 
A. that he entertains this purpose. Wyche et al. vs. 
Greene, - - - - - 415 


DEMAND FOR TRIAL. 


See Crim. Law, 2. 
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DEPUTY CLERK. 
See ppeal Bond, 2. 
DISTRIBUTION OF ASSETS. 

See 2dm’rs and Ex’ ors, 2. 

See Equity, 2. 

See Presumption, 2. 

EJECTMENT. 


See Amendment, 2. 
ESCHEAT. 


A grant was issued to L. B. in 1788. Subsequently, 
nothing was heard of him, or of any heir of his, or of 
any will made by him. 

Held, That by 1854, it was to be presumed, that he was 
dead, and, that the land had escheated to the State, 


on due inquest; and further held, that if this inquest 
was one happening before the Escheat Act of 1801, 
the land was subject, at any time after the inquest, to 
be regranted by the State, under the Head Rights 
laws; if one happening after that Act, the land was 
not so subject, that Act requiring the escheator, to sell 
and convey the land himself. Vickery vs. Benson, 


EQUITY. 


. It is no ground for relief in a Court of Equity, that 
the vendee of real estate has got worsted in the 
contract. He must have been defrauded, and that, 
too, after using reasonable precaution on his part to 
guard against imposition. Collier vs. Harknesset al. 


. The dgna fides of a conveyance made by an intestate 
to his infant son, may be enquired into in a: bill to 
marshal assets. Coleman §& Quillian vs. Franklin, 368 
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3. And it may be enquired into in a county in which 
the land conveyed does not lie—that county having 
jurisdiction of the parties. 0. 










. What is a mistake on one side, and a fraud on the 
other, is as much the subject of correction, as if it 
were a mistake on both sides. Wyche et al. vs. Greene, 








. Equity readily receives the “excuses of the mortga- 
gor; not only for the purpose of giving him time to 
procure the money previously to the foreclosure, but 
also for the purpose of opening the foreclosure.” Grol- 
den vs. Fowler, - . - - 451 











See Evidence, 26. 







See Ne exeat. 






EQUITY, PLEADINGS AND PRACTICE. 





1. Where money is admitted by a defendant in equity 

to a creditor’s bill, to be in his hands, belonging to the 
estate of a debtor, it will be directed to be paid into 
Court and there kept or ordered to be vested, as the 
Court may judge best. Rutherford, rec’ur. vs. Jones 
et al. - - . - - 150 









. A writ of error,to reverse a judgment, directing plead- 
ings to be amended or a defendant in equity to an- 
swer over, is not entitled to much favor. Cleghorn vs. 


Rutherford, rec’vr, - of (apis - 152 
















. Where the answer of a defendant in equity is not 
full and complete, and that too, to the best of his 
knowledge, information and belief, he should be re- 
quired to answer over. 0. 








4, The defendant having appeared and answered the 
bill, and litigated it for five years, an application to 
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dismiss, because served by complainant, comes too 
late. Diron,adm’r,vs. Rutherford, rec’vr, - 153 


. It is not in order to move to dismiss a bill for want of 
prosecution, when no rule nist has been taken to 
speed the cause, and before all the defendants have 
answered, and where the defendants have acquiesced 
in all the delay that has occurred. /6. 


. A defendant in equity, is entitled to a writ of error, 
to reverse the order of the Court below, sustaining 
exceptions to the sufficiency of his answer. uther- 
Jord, rec’vr, vs. Cleghorn et al. - - 


7. Where an answer is responsive to the bill, and denies 
its allegations, there can be no decree for the com- 
plainant unless the answer is overcome by two wit- 
nesses or one witness and corroborating circumstan- 
ces. To this rule there are many exceptions. The 


answer may be contradicted by circumstances alone, 
and in various other ways. It is overthrown by the 
patent, palpable and self-evident clerical mistake in 
the terms of this deed. Robinson vs. Hardin, ex’or, 


. An equity cause may be re-heard by petition when it 
does not appear that the decree has been enrolled. 
Coleman § Quillian, et al. vs. Franklin, - 


See Amendment, 3. 


EVIDENCE. 


1. The complainings of negroes, as to their diseases, are 
admissible inevidence. Tliman vs. Stringer, 


. It isimpossible to lay down any uniform rule, as to 
the relative value of positive and negative froof. It 
depends upon the opportunity of the witnesses, for 
knowing, and the decree of attention which they be- 
stow upon the subject. Denham vs. Holeman, 
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3. In case against livery-stable keepers, for carelessly 
tying a horse, whereby he choked himself to death, 
a witness swore, that he told “the negro boy in at- 
tendance at the stables,” not to tie the horse. The 
witness and the plaintiff were horse drovers, driving 
their horses in company. At the time when these 
words were spoken to the negro, it did not appear where 
the owners of the stables were. 

Held, That the words were admissible in evidence, for 

the plaintiff. Jones vs. Hill & Cook, - 194 














4. A bond stipulated, that the obligor was to deliver 
“ the possession” of a lot of land to the obligee. 

Held, That parol evidence was admissible, to show 
what was the estate that was to accompany the pos- 
session. Mariner § Roberts vs. Rodgers, - 220 









. Parol evidence inadmissible when there is written ev- 
idence of the contract within the power or control of 
the party. Newsom, ex’or, vs. Jackson, - 241 










. What a claimant says at the time the Sheriff levies on 
property, as belonging to another person, respecting 
that property, is admissible in evidence. Morgan vs. 
Sims §& Nance, - - - - 283 









. Evidence that the defendant in execution was in pos- 
session of property levied on and claimed by a third 
person, down to a short time before the Court, at which 
the judgment was obtained, on which the execution 
was issued, and had been for some time, is sufficient 
to cast the onus on the claimant to show his title. Jd. 












. It is inadmissible, for a defendant to prove the burn- 
ing of his house and papers, in order to raise the pre- 
sumption, that a receipt against the plaintiff’s demand, 
was destroyed, there being no proof whatever of the 
existence of the receipt. Heardvs. McKee, - 332 
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9. Hearsay evidence, as well as the sayings of the par- 
ty, are inadmissible. Jd. 


10. The acts of a party, or his agents, are admissible, 
but not their declarations, unless made at the time, 
and explanatory ofthose acts. Jd. 


11. Where a slave disappears from the possession of his 
owner, and is found in the custody of the defendant, 
who feloniously removes or sends him out of the 
State to be sold, he appropriating the proceeds, the 
presumption of law is, that he was stolen from the res- 
idence of the master, and the burden of proof is upon 
the accused to establish the contrary. Hudgins vs. 
The State, - : - 350 


12, All that the accused says at the same time is testi- 
mony; still the jury are not bound to believe all his 
confessionsto be true. Jd, 


13. The assertion of title by the plaintiff in the absence 
of the defendant to the property in dispute, is inadmis- 
sible as evidence. ston vs» Grantham, - 374 


14. A memorandum not made by the party against 
whom it is offered in evidence, it not appearing by 
whom or upon what authority made, ought not to be 
admitted. Brown et al. vs. Sockwell, - 380 





15. Parol evidence is admissible to prove that one of 
joint makers of a promissory note, was surety only. 
Higdon vs. Bailey et al. - - 426 


16. It is not error to admit in evidence on the trial ofan 
action of trover,a will under which the plaintiff claims 
title from the testator. Such will does not prove ti- 
tle in thetestator. Terrell, adm’r, vs. McKinney et ux, 447 


17. Evidence may be objectionable for one purpose, and 
in one state of the pleadings, and yet admissible for 
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another purpose, and in another state of the plead- 
ings. Parke vs. Foster, trustee, : - 


18. Where a witness, confessedly a person of truth, has 
been twice examined in a cause,once by the plaintiff, 
and again by the defendant, and the answers are con- 
tradictory, that is entitled to most credit which was 
first in point of time, and therefore, nearest the trans- 
action, and which is best corroborated by the facts and 
circumstances of the case. Jb. 


19, Where facts are already in proof, or a conversation 
with an accused party on trial, evidence of the repe- 
tition of the same conversation between parties at- 
tempting to lay a plan to detect him, is admissible. 
Griffin vs. The State, - é ‘ 


20. To discredit or weaken the testimony of a witness, 
itis not enough to show, that the witness was in the 
habit of using laudanum. The proof must go fur- 
ther, and establish either, that the mind of the wit- 
ness was impaired generally, or at least under the in- 
fluence of the opiate at the time the testimony was 
taken. McDowell et al. vs. Preston, - - 


21. When a witness is sworn by one party, in chief, the 
other party has, in general, the right to cross-examine 
him atlarge. Lunday et ux. vs. Thomas et al. 


22. Parol evidence to show fraud in a written agree- 
ment, is admissible. /d. 


23. When a writing is beyond the jurisdiction of the 
Court, verbal evidence of its contents isadmissible. Jd. 


24. The part which the agent takes in perpetrating a 
fraud for the benefit of the principal, is admissible in 
evidence, against the principal. /d. 
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25. If evidence is beneficial to the party excepting to it, 
a new trial will not be granted, even although the ev- 
idence may be illegal. 0. 


26. An answer in chancery, is not evidence, except as 
against the party who made it; as to others, it is res 
inter alias acta. Ib. 


27. The certificate of a clerk to a copy deed offered in 
evidence, was in this form: The within and forego- 
ing writing is a true copy of a deed made by B. to T. 
on record in my office in book R. R. page 75. 

Held, That the certificate was sufficient to render the 
copy admissible. Vickery vs. Benson, . 


28. There were interlineations in the certificate, but they 
were in the same ink and hand writing as the inter- 

_ lined writing. 

Held, That this did not so vitiate the certificate as to 
make it inadmissible. Jd. 


29. It is lawful to prove a trust, by circumstantial evi- 
dence. Lamb vs. Girtman et al. - - 


30. Witnesses are called to prove the execution of notes, 
who are illiterate, and who testify to the time and 
amount, and that authority was given by the defend- 
ant to persons to sign his name, held to be sufficient 
to admit the notes in evidence to the jury. Moore vs. 
Morris, - - - - - 


31. If plaintiff in trover relies, among other things, on 
possession as evidence of title; and the defendant 
controverts the possession in plaintiff, and submits 
proofthat the possession was in the person under 
whom he claims, a note given by such person for the 
hire of this negro, is good evidence in rebuttal as ex- 
planatory of his possession. Dickinson vs. Solo- 
mons, - - - - - 


625 
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32, General reputation is inadmissible to prove that per- 
sons live in a state of concubinage. Carrie et al. vs. 
Cumming et al. - - - - 690 


33. Physicians are experts as to diseases, and their opin- 
ions as such, in respect to them, are admissible in ev- 
idence; but they are not experts as to the value of ne- 
groes, and their opinions in fat respect are not enti- 
tled to higher consideration than those of other wit- 


nesses. Hook vs. Stovall Dunn & Co. - 704 


See Crim. Law, 9. 


See Deceit, 2. 
See Damages, 4. 
See Grants, 2. 


EXPERTS. 


See Evidence, 33. 


FINES AND FORFEITURES, IN FULTON CO. 


Under the Act of 1850, (Codd, 863,) Sheriffs, Solicitors 
General, and other collecting officers of the several 
counties of this State, are required to pay over to the 
Clerks of the Superior Courts of the several counties 
in this State, their proportionate amount of all mon- 
eys arising from fines and forfeitures to the oldest or- 
ders passed in their favor, for costs due on insolvent 
State cases ; the right of retainer being given to said 
collecting officers, when they hold the oldest orders. 

Money arising from fines and forfeitures in Fulton 
county, bound for costs due in DeKaib county, before 
those counties were divided. Brown vs. Bleckley, 328 
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FREE PERSONS OF COLOR. 


A negro brought into this State,in a State of temporary 
slavery, commits no offence under the Act of the Gen- 
eral Assembly, which makes it unlawful for free per- 
sous of color to come from other States to this. Pon- 
der vs. Cox, - - - - - 


GIFTS. 


This Court settled in this case, in the 16 and 18 Ga. 
Rep., that the verbal gift.over of the property in con- 
troversy was nota gift in remainder, and the Court 
ought not to have charged the jury. that if they be- 
lieved it was a gift in remainder, it was void; espec- 
ially, as it is manifest that the donor did not intend 
that the donee for life should take more than a life es- 
tate. Terrell, adm’r. vs. McKinney et ux, - 


. The title acquired by the purchasers under the Act 
of 1833, (cts 37,) authorizing the sale of certain 
fractions, was not aflected by the sale of the same 
fractions, under the forfeiting Act of 1847. McLeod 
us. Bozeman, - - - - 177 


. Copy grants are not admissible in evidence, until an 
excuse has been rendered for not producing the origi- 
nal grants, which excuse must consist ina compliance 
with the rule of Court, or, with the rule of the com- 
mon law. Sutton vs. McLoud, - - 


GUARDIAN AND WARD. 


Infants are not bound by their admissions. Lun- 
day et ux. vs. Thomas et al. - - 
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. Guardians have no right to make compromises that 
are fraudulent as against their wards. Jd. 


. An infant is not bound by the acts of a solicitor, who 
is not his solicitor; nor by a decree obtained by his 
consent, if the decree is tainted with fraud. 0. 

. The Act of 1837, (Codd, 329,) does not authorize a 
guardian appointed in another State, to sue in this 
State, after both he and his ward have become resi- 
dents of this State. Jd. 


HEAD NOTE. 


The head note to a case, whether put there by the Re- 
porter or the Judge who writes out the opinion, is so 
far law only, as it is sustained by the judgment of the 
Court in the case. Denham vs. Holeman, - 


ILLEGALITY. 


See Judgment and Lien of, 1. 


See Principal and Surety, 1. 


INDICTMENT. 


It is not necessary, that an indictment for harboring a 
slaye, should negative the proviso in the law relating 
to the offence. Cook vs. The State, - - 593 


Crim. Law, 18, 19. 
INJUNCTION. 


Where the defence at law is legal, and not equitable, 
and the means of establishing it, by proof, ample, 
Chancery will not interpose by injunction to stay the 
proceeding. Chambless, adm’r. vs. Taber, - 167 
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A defendant, who has allowed a judgment to go 
against him in a Court of Law, even under a misap- 
prehension of his right to defend in that Court, can- 
not obtain relief against the judgment by injunction, 
if he has a remedy in a Court of law, by a cross ac- 
tion, unless he shows that the plaintiff in the judg- 
ment is insolvent, or is out of the jurisdiction of the 
Court, so as to show that his remedy is inadequate. 
Ponder vs Coz, - - - . 


INTEREST. 
A cash sale of property bears interest from date, although 
the day of payment be postponed until a particular 
event transpired. Parke vs. Foster, : - 


INTERROGATORIES. 


1. Ft is no ground of error, that in tendering a set of 


interrogatories, to be read in a case, the witness is un- 
intentionally called by a wrong name by the party 
offering them: the interrogatories having been exam- 
ined by the ether side, before being submitted to the 
jury. Denham vs. Holeman, - : 


. The testimony of an aged and infirm witness, who 
is unable to attend Court, taken by commission, may 
be read on the trial, without any preliminary proof, 
that the disability of the witness still continues. 
Weaver vs. Peteet, . .- - - 


. Where interrogatories are substantially answered as 
to every material point, it is sufficient. Heard vs. 
McKee, - - - - - 


. Where a witness is examined a second time by the 
same party in the same cause, to correct a mistake 
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made in his answers to the first set of interrogatories, 
there is no impropriety in the witness being furnished 
with a copy of his previous answers, by the party or 
the counsel in the cause. The object in taking testi- 
mony being for the ascertainment of truth and not to 
entrap witnesses. 0, 


. If the generality of an interrogatory, is limited by an- 


other interrogatory, an answer to it as thus limited, 
will be sufficient. Arnold vs. Oslin & Walker, 


JUDGMENTS AND LIEN OF. 


. When there has been no service, the judgment is a 
nullity, and the defendant can take advantage of it by 
affidavit of illegality. Parker vs. Jennings, - 


. Property is bound from the signing of the judg- 
ment, and does not relate back to the first day of the 
term. The doctrine of relation does not apply so as 
to do a wrong, or lay a charge upon a person who is 
not a party. Morgan vs. Sims § Nance, - 


JURY AND JURORS. 


. When former panels of the jury are rejected, by rea- 
son of challenges to the polls, the Court will summon 
new panels, until an impartial jury can be obtained 
to try the cause. Revel vs. The State, - - 


. The Act of 1856, regulating the mode of selecting 
juries in criminal cases, does not repeal all other laws 
upon the same subject, but such only as are in conflict 
with it. Jb. 


See Continuance. 
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LANDLORD AND TENANT. 


A party is not entitled to an appeal from the verdict of 
the jury, under the Act of 1827, which gives landlords 
a summary remedy for the recovery of the possession 
of land held over by a tenant, after the expiration of 
his lease, or the time for which the land was rented 
tohim. Carter vs. Howell, . : - 


LARCENY FROM THE HOUSE. 


See Crim. Luw, 12. 
MAINTENANCE. 


A step-father cannot make his step-children debtors to 
him for their support and maintenance. If he volun- 
tarily supports them, they having no estate or a very 
small estate, he cannot, upon his voluntary act, raise 
a demand against them, he being neither administra- 
tor, executor or guardian, nor engaged to support them 
by executor, administrator or guardian. Brown et al. 
vs. Sockwell, - - . : - 


MANDAMUS. 


If even a private road be obstructed by a canal, the 
owner of the road, has the right to require the makers 
of the canal, to bridge the canal so as to restore the 
means of passage; and mandamus is the proper rem- 
edy. Habersham et al.vs. Sav. § 0.0. Co, — - 


MANUMISSION. 
A testator bequeathes a life estate in his slaves to his 


widow, with directions to his executors, to remove 
them at her death toa free country. And further, that 
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if funds cannot be raised from the sale of his other 

property, sufficient to cover the expenses of their 

transportation, that the negroes be hired out until mo- 
ney enough can be raised for that purpose. 

Held, That the willis void, under our anti-manumis- 
sion Acts. And further, that in order to legalize the 
will, it is not competent for the Court to strike out 
‘one of the provisions of the instrument. Bivins vs. 

Crawford, exo’r, - - - - - 225 













MISTRIAI, 






See Crim. Law, 4. 


MORTGAGES. 






The doctrine of mortgages considered, and the previous 

decisions of this Court upon this subject, reviewed 
and affirmed. E/fe andthe M. B. and L. Association 
vs. Cole, - - - - - 197 










See Equity, 5. 






See Vendor’s Lien, 1. 







See Widow and Orphans, support for. 






NE EXEAT. 











To entitle the heirs at law of an estate to the writ of ne 
exeat against the administrator, it is not necessary 
that the bill should charge that the securities upon 

the administration are insolvent, provided the other 

allegations are sufficient. Sheppard vs. Blue, 
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NEW TRIAL. 


1. On the trial of an indictment for murder, the mere 
omission by the Court to charge as to voluntary man- 
slaughter, is not a ground for a new trial. Dozier vs. 
The State, - - - - - 156 


2. As the judgment granting a new trial, is not final, it 
is only in an extreme case, that such a judgment will | 
be disturbed, by a reviewing Court. McWhorter vs. 
McMurrain, . - - - - 164 


3, Although the Court charge the law erroneously, still, 
if the verdict of the jury be right, no new trial will be 
granted. Tillman vs. Stringer, - - 171 


4, Courts will interfere cautiously with the verdicts of 
juries in cases of tort, merely on account of the excess 
of the damages. They will, nevertheless, set them 
aside, and send the case back for the consideration of 
another jury, where the amount is so extravagantly 
large as to leave no room to doubt but that the jury 
were governed by passion, prejudice, partiality or cor- 
ruption. Macon and Western Railroad Co. vs. Winn, 250 








5. Where the proof is uncertain and unsatisfactory, and 
the presiding Judge awards a new trial, the Supreme 
Court will not control his discretion. Foster vs. 
Thomas, - - - - - 290 


6. 


i) 


A new trial will be granted, when the verdict is strong- 
ly and decidedly against the weight of evidence. 
Calhoun §& Williams vs. Stokes, - - 325 


~, When the verdict is contrary to the evidence, a new 
trial will be granted. Fain vs. Jones & Williams, 360 
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8. A motion fora new trial, ought to be overruled, when 
the grounds of it, are not true, in point of fact. 
Maynard vs. Lawrence, - - - 


9. A new trial will not be granted on the ground that 
a member of the jury who tried the cause was a rela- 
tive of one of the parties, especially if the counsel 
moving it knew there was a relationship, but forgot it 
until after the verdict was rendered. Cannon vs. 


Bullock, - - - - - 


10. It must appear that grounds taken in a motion for a 
new trial were warranted by what took place in the 


cause. Jd. 


11. When there have been three concurring verdicts for 
the defendant, and on the last trial the evidence in 
his behalf is strengthened and warrants the finding 
of the jury, a new trial will not be granted. Jb. 


12, A verdict of the jury must be decidedly against the 
weight of evidence to warrant the Court to granta 
new trial, on the ground that the verdict is contrary 
to evidence. McIntyre vs. Crawford, - 


13. Where there is conflicting evidence, and it prepon- 
derates in favor of the verdict, a new trial will not be 
granted. Terrell,adm’r vs. McKinney et ux, - 


14. If illegal evidence be admitted to go to the jury 
without objection, it is no good ground for a new trial, 
especially where the effect is to benefit instead of in- 

.juring the party. Parke vs. Foster, trustee, - 


15. To require the granting of a new trial on the 
ground that the verdict is contrary to the evidence, it 
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must clearly appear that the verdict 7s contrary to the 
evidence. Durham vs. Broddus, - - 


16. Notwithstanding, no one of the grounds separately 
considered, would be strong enough to entitle a party 
to a new trial; yet when taken all together injustice 
seems to have been done, the Court will award a re- 
hearing. JAdcDovwell et al. vs. Preston, - - 


17. Where the only question in the case is, whether or 
not the verdict be contrary to the proof, it requires a 
strong case to authorize the Court to set aside the 


finding of the jury and order a new trial. Whitten 
vs. Knox, = aad = +. = 


18, On the trial of C., for harboring a slave, he moved 
to continue, on three grounds; Ist, the absence of a 
witness, C. 2d. The absence of a witness, L., who 
would swear, on a ‘certain: point, to the contrary of 


what, it was expected two of the State’s witnesses 
would swear on the point; 3d. excitement in the pub- 
lic mind against him. The witness C., appeared be- 
fore he had commenced with his evidence. The two 
State’s witnesses were not examined on the said point, 
by the State. No particulars were stated by the coun- 
sel, to show the excitement to exist, nor did he give 
any reason for his opinion, or strengthen it, by the 
opinion of others. — 

Held, That the refusal of the Court to grant the contin- 
uance, was no ground for a new trial. Cook vs. The 
State, - - : - - - 


19. New trial granted because verdict contrary to evi- 
dence. When evidence is entirely circumstantial, it 
ought to connect the defendant with the criminal act. 
Newman vs. The State, - - - 633 








INDEX. 






20. New trial seldom granted to give a party an oppor- 
tunity to impeach a witness. or to introduce new cu- 

mulative evidence, and never unless the party asking 

the new trialis without fault and has shown the 

utmost diligence to procure the evidence before trial. 

Dickinson vs. Solomons, - - - - 684 











21. If the Court gives an erroneous charge to the jury 
and the verdict be in conformity with the charge, the 
party against whom it is given, is entitled to a new 
trial; and it is error to charge the jury that if a claim- 
ant construct a wood rack on the right of way of a 
Railroad Company taken from the land so claimed, 
such structure or use of it, is evidence of possession 
of the land from which the right of way was taken. 
Keller vs. Dillon, - - - poi, POE 










See Crim. Law, 5, 6. 







NON-SUIT. 





It is wrong to grant a nonsuit, if the evidence is sufli- 
cient to authorize the jury to find for the plaintiff, al- 
though it may not be sufficient to require them to do 
so. Phillips et al. vs. Brigham, Kelly § Co. et al., 










ORDINARY. 






The 29th section of the Act of 1851-2 (Pamphlet, pp. 
97-98) prohibiting Ordinaries and their legal partners 
from practicing or giving counsel in cases originating 
in their Courts or connected therewith, expounded. 
Massey vs. Calhoun, - - - - 127 













OBSTRUCTION OF ROADS. 


See Mandamus. 
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PARTIES, 
See 4dm’rs and Ez’ors, 1. 


See amendment, 2, 4. 
See Writ of Error. 


PARTNERS. 


If one partner take the money of the firm, and apply it 
to the discharge of his separate debt, without the as- 
sent or knowledge of the other member, it cannot be 
recovered back, unless the separate creditor knew, or 
had reason to believe, that at the time of the payment 
it was partnership money. Wiley, Banks § Co. vs. 


Allen & Stanford, - 4 3 


PLANTERS AND MECHANICS BANK. 


. The Planters and Mechanics Bank of Columbus had 
the power to purchase and again to sell its own stock. 
Robison vs. Beall, - - . ‘ 


. That a transfer of stock in the Planters and Mechan- 
ics Bank of Columbus, was made after the failure of 
the bank, did not render the transfer void, and, there- 
fore, did not prevent the transferee from becoming a 
stockholder, and as such, being liable under the 4th 
section of the bank’s charter. Jd. 


. That the transfer of the stock of this bank, is made 
at a time when the bank is doingjbusiness, and is able 
to pay its debts, and made to a solvent person, does 
not, per se, relieve the stockholder making the trans- . 
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fer, from the liability created by the 11th section of 
the bank’s charter. 0. 


. The liability of the stockholders of the Planters and 
Mechanics Bank of Columbus, expired, with the ex- 
piration of the charter of the bank. Jd. 


PLEADING. 


. When a company is sued on a note purporting to 
have been given by A. B.,as Treasurer of the associ- 
ation, the authority to bind the company, under the 
Judiciary Act of 1799, must be denied on oath. Un- 
ton Dray Co. vs. Reid, - - - 


. A plea to the jurisdiction comes too late, upon the ap- 
peal, there having been a trial at common law upon 
the merits. Muscogee R. R. Co. vs. Neal, - 


. The Act of 1854, Pamphlet p. 92, is constitutional; 
and is not repealed by the Act of 1856. Pamphlet, 
p. 155. Lb. 


4, By mistake, a forthcoming bond was made payable 
to James B. Shaver instead of to Wm. B. Shaver. 
Held, That Wm. B. Shaver might sue at law on the 
bond, and show the mistake there.—Bernnine J. Sha- 

ver vs. McLendon, - - - 


5. An affidavit to a plea of non est factum that it is true 
to the best of defendant’s “remembrance,” is insufli- 
cient to support it. Moore vs. Morris, - 


See Amendment, 7. 


See Banks and Banking, 3. 
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POSSESSION, ADVERSE. 


. To constitute adverse possession, it is not enough for 
the claimant to go on the land, at intervals, cutting 
down trees, deadening timber, and building a cowpen, 
and then abandoning for a while the premises. Den- 
ham vs. Holeman. - e - gta 


. The inclosure ina field of a quarter of an acre of 
land,in the extreme corner, the field including por- 
tions of several adjoining lots, will not draw after it, 
the occupation of the whole lot. 0. 

. Neither will the intention of the tenant to resume 
possession, be a compliance with the statute of limi- 
tations. Jb. 


. To constitute adverse possession, the tenant must ei- 
ther remain permanently upon the land, or occupy it 
in such a way as to leave no doubt upon the mind of 
the true owner, not only as to who the adverse claim- 
ant is, but that it was his purpose to keep him out of 
theland. Jd. | 


. Adverse possession must be made up of acts, which 
are open, visible, notorious and continuous. Ib. 


. Although one holds another’s land adversely for sev- 
en years, under color of title and claim of right, yet 
if he then abandons the land, he cannot claim the 
benefit of the statute of limitations. Vickery vs. Ben- 


son, - - . . ‘ 
POSSESSION, NOTICE OF. 


. Possession may be looked to certainly by the jury, as 
evidence of notice, by a subsequent purchaser. 
Helms vs. O’ Bannon, - - - - 
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2. Is not possession itself notice, so far as to charge the 
purchaser with a knowledge of defendant’s title, to 
put him upon inquiry, so as to ascertain the truth? J0. 


POWER OF ATTORNEY. 


See Deeds and Probate of, 1, 2. 


PRACTICE IN SUPERIOR COURTS. 


1, When one party introduces in evidence a part of a 
conversation with the other, the other may introduce 
the rest of that conversation. Doonan vs. Mitchell, 


2. The propounder joined isstie with the caveator on the 
merits. 

Held, That this was at least prima fucie evidence, that 
the caveators were heirs, and therefore, that a motion 
of the propounder to dismiss their appeal, on the 
ground, that there was no evidence, that they were 
heirs, was properly overruled. Lamb vs. Girtman et 
al., - - ‘ - - - 


. Duty of the Court to admit material evidence to the 
jury, at any time before the argument before the jury 
is closed, provided the evidence was not within the 
knowledge of the party offering to introduce it before. 
Hook vs. Stovall, Dunn § Co., - - 704 


See Crim. Law, 1. 
See Evidence, 21. 
PRESUMPTIONS. 


1. In a suit by heirs at Jaw for the recovery of their por- 
tion of a share of an estate, paid into the hands of 
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another for the heirs entitled, the claimants cannot be 
required to show that there were no creditors of the 
estate from which the share was received: The pre- 
sumption of law is, that there are uone, aud the de- 
fendant, if he raises the objection, must prove it. 
Brown et al, vs. Sockwell, - . - 


2, After the lapse of thirty years and upwards, it is legit- 
imate to presume that all the debts of an estate, if 
there were any, have been paid. Coleman, ex’or vs. 


Lane, : . - - - - 515 
See Deeds and Probate of, 3. | 
See Evidence, 8, 11. 
PRINCIPAL AND AGENT. 


1. The admissions of an agent, not made at the time 
when the fact transpires, upon which it is sought to 
charge his principal, but subsequently, being no part 
of the res gestz, should be excluded. Griffin vs. M. 
§& W. P. RR. Co., - - - - 


. Agency is not to be proved, by merely provirg, that 
the person who is assumed to he agent, signed a re- 
ceipt, as such agent. Doonan vs. Mitchell, adm’z, 


See Evidence, 10. 


PRINCIPAL AND SURETY. 


1. In an action against several persons on a note signed 
by one of them as “security,” the judgment was 

against them generally, not specifying that it was 
against the latter as security, and the others as princi- 
pals, 
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Heid, That this omission in the judgment, was nota 
ground for an illegality; also, that a failure by the 
plaintiff to observe instructions of the surety to make 
his money out of a principal is not a ground of ille- 
gality. Keaton et al. vs. Coz, - > * 


. There being no contract between a distributee of an 
estate and persons who become his sureties to the ad- 
ministratrix for property purchased at the sale, that 
the administratrix should hold on to his portion as an 
indemnity to such sureties, the fair and bona fide 
purchase of such share by the administratrix, without 
fraud or collusion to injure the sureties, does not dis- 
charge the sureties from their liability on the note on 
which they are surety. Higdon, adm’x vs. Bailey 
et al., - - - - - - 


. A security who receives a note from his principal or 
a third person to be transferred to the creditor to whom 
he is bound, but who does not do it, but sues on the 
note himself, is not such a holder for value in the 
course of trade as to exclude a defence by that third 
person, which he might have set up against the payee; 
and that he held a conversation ith the maker who 
agreed to give security on the note, does not estop 
him (the maker,) from setting up the defence. ob- 
ertson vs. Glenn, - : - 


PRISON BOUNDS BOND. 


. Where a debtor in cu. sa. gives a bond under the 
prison-bounds Act, and esc~ pes beyond the limits, but 
remains in the county, the Sheriff is not liable for 
not re-arresting and committing him at the expiration 
of the six calendar months. The creditor’s remedy 
is upon the prison-bounds bond. Gunn vs. Davis, 169 
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2. When a debtor in ca. sa. gives a prison-bounds bond 
under the Act of 1820, and afterwards applies for the 
benefit of the honest debtor’s Act, but being convic- 
ted of fraud is ordered into the custody of the Sheriff 
to be imprisoned until a full and fair surrender of his 
property is made, this is a new commitment, and no 
action will lie on the prison-bounds bond for a subse- 
quent escape. Lamar Sh’ff vs. Foley, - - 180 



















PROMISSORY NOTE. 





. Where the signature of a party is put, at the time it 
a was made, upon a promissory note, payable to another 

or bearer, and held by the payee continuously from 

the execution and delivery of the note, the location 

alone of the signature is not to control in settling the 
liability of the parties. Quin vs. Sterne, - - 223 





















. The signature of the maker of a note, is usually be- 
low, at the right hand; it is not essential, however, 
that it should be there; and it matters not in what 
part of the note it is placed, provided it can be ascer- 
tained who the maker is. And the same doctrine ap- 
plies to indorsers. 0. 










. There are but two original parties to promissory 
notes—makers and payees—and so longas the papers 
remain in the hands of the payee, the idea of an in- 
dorsement is excluded. Jb. 












. Plea of failure of consideration may be sustained 
against the transferee of a note, who takes it with a 
full knowledge of the contract, and that the consider- 
ation isliableto fail. Harris vs. Nichols, - - 413 






PURCHASER WITHOUT NOTICE. 






See Vendor’s Lien, 2. 









INDEX. 
RAILROADS—INJURIES TO PASSENGERS. 






Where the safety of a person is put in imminent jeopar- 
dy, by the gross negligence or want of ordinary care, 
by the servants of a railroad, and in attempting to es- 
cape injury, is seriously damaged, it is no relief to the 
company that the person misjudged as to the danger 
unless the plaintiff acted from a rash misapprehen- 
sion as to their true situation. Macon & W.R.R. Co. 

vs. Winn, - - - - - 250 















RECEHIVER. 






An order authorizing the sale of property by a receiver 
to raise money to pay taxes, or for any other purpose, 
should specify the property to be sold; and should rt 
be founded upon satisfactory proof as to the necessi- 

ty of such sale. Dizxon,adm’r, vs. Rutherford, 149 










REMAINDER-MAN AND REMAINDER IN PERSO- 
NAL PROPERTY. 





1. It is not necessary that the/authority to create a re- 
mainder in personal property, should be in writing, 


Wyche et al. vs. Greene, - . - 415 
“ 






2, A remainder-man has the right to sell and convey his 
undivided interest in a tract of land; and the purcha- 
ser under him is not entitled to the occupation of any 
particular portion, but is joint tenant or tenant in 
common with the other remainder-men of the whole; 
which may be partitioned by sale, and the proceeds 
ratably apportioned, provided the value of the entire 
land would be depreciated by a division. Coleman 


vs. Lane, . - “ * - 515 


SERVICE, ACKNOWLEDGMENT OF. 















An acknowledgment of service on a summonsin a Jus- 
tice’s Court, was in these words: “ We acknowledge 
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due and legal service on the within summons.” 

Held, That the import of the acknowledgement was, 
tha there had been done, whatever was necessary, to 
make the service due and legal. Rodahan vs. Gog- 
gins, adm’r, - - - - 


See Adm’rs § Ex’ors. 3. 
See Judgment § Lien of, 1. 
SELLING LIQUOR TO SLAVES. 


When liquor is furnished to a slave, it is to be presumed, 
prima facie, that it is furnished for the slave’s own 
use. Hines vs. The State, - : - 


See Crim. Law, 19. 
SHERIFF AND SHERIFF’S SALE. 


. A Sheriff who is in custody, under an order of Court, 
for failing to pay over money collected by him, may 
avail himself of the benefit of the insolvent debtors’ 
Act. Standley vs. Harrison, - - 


. A Sheriff, in not taking bail under process in his 
hands requiring it, and making no reply toa rule to 
make him and sureties special bail, should, with his 
sureties, be held bound as special bail. Townsendvs. 
Stoddard & Co. - - - - 


. Where the levying officer neglects to levy a fi. fa. in 
time to make the money by the next Term of the 
Court to which it is returnable, relying on the promise 
of defendant to pay it, and aninjunction is interposed, 
having no merit in it, and on account of which the 
officer has not, in fact, been prevented from making 
the money, he shall be liable on rule to pay the mon- 
ey himself. Caruthers vs. Sprayberry et al. 


4, The title to land ofa purchaser at Sheriff’s sale, can- 
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not be prejudiced by an entry of a levy on personal 
property, and its dismissal by the plaintiff Denhum 
vs. Holeman, - - - - 182 









. In an action brought to recover land, the defendant 
claimed by a purchase at Sheriff’s sale, under a fi. fa. 
which, at the time of the sale, had upon it, an entry 
three years old, to the effect, that money sufficient to 
satisfy the ji. fa. had been raised by the Sheriff, and 
that, “after taking commissions, the balance of the 
money,” had been “ paid over to the older ft. fas.” 

Held, That, nothwithstanding the generality of this en- 
try, it was not to be presumed, as against the purcha- 
ser at thesale, that the fi. fu. was paid off. 

The statute of the 32d, Henry the 8th, against bracery 
and the buying of titles, is not of force in Georgia. 

Webb vs. Cump, - - - - 354 




















. The Sheriff levies a fz. fa. in time to make the mon- 
ey by the last sale day before the Court to which it is 
returnable. He turns the process over to his succes- 
sor, and goes out of office. An affidavit of illegaliiy 
is interposed, which arrests the execution. 

Heid, That the Sheriff is not liable to be ruled for the 
money. Lauzham vs. Vaughan, - - 35 






sd 





7. A plaintiff in execution present ata sale made by the 
Sheriff, of property of defendant, to satisfy the execu- 
tion, is so far bound by anannouncement made by the 
Sheriff at the time of sale, as to the payment from the 
the proceeds of sale, of a lien claimed bya vendor of 
the property sold, that he cannot contest it, in a rule 
against the Sheriff for the money, unless the announce- 

ment was fraudulently or collusively made by the 

Sheriff. Bolloms vs. Mithvin % Sandford, 











See Culor of Title. 





INDEX. 
SLANDER. 


1. To say of a person he is a thieving puppy, is action- 
able. Little vs. Barlow, - - - 


2. If such words were spoken in a connection which 
does not import a criminal charge, but it does not so 
appear in the plaintifi’s declaration, the declaration is 
not demurrable. Jb. 


3. If words are not actionable, except as they are ap- 
plied to the person and intrinsic matter in reference 
to which they were spoken, the declaration should 
contain averments to admit proof ofthem. 2. 


4, To say to a white man, “negroes have been with 
your wife,’ meaning that negro men had had carnal 
communication with her, “and I can proveit,”’ with- 
out the allegation of special damage, is not actionable. 
McDonatp doubting. Castleberry et ux. vs. Kelly 
et ux. - - - - - 


STATUTE OF FRAUDS. 


. To make a third person not a party to the contract li- 
able upon a false representation as to the solvency of 
another, it must appear ai /east 1st, that the entire 
credit was given upon these representations; 2d. If 
it were not a single transaction, then there must be 
some reasonable certainty as to the amount of the 
credit and the length of time to which it should ex- 
tend; and 3d, that the party giving the credit was not 
himself the victim ef blind credulity or overween- 


ing confidence. Newsom, ex’ors. vs.Jackson, 


. An agreement made before Christmas in 1854, to 
perform services as overseer for the year 1855, not be- 
ing in writing and no memorandum thereof in wri- 
ting signed by the party sought to be charged, is void 
under the statute of frauds, not being an agreement 
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to be performed within the space of a year from the 
time of the making thereof. Kelly vs. Terrell, 
adm’rz., . - - - - 


STATUTE OF LIMITATIONS. 


. The term “beyond seas” in a statute of limitations, 
is equivalent to without the limits of the State where 
the statute is enacted. Denham vs. Holeman, 


. The constitutionality of the act of limitations of 1817, 
(Cobb 567,) examined and affirmed. Jb. 


. V. held in his possession certain negroes which he 
had sold and conveyed to the children of B., but he 
so held them for those children; after thus holding 
them for some time, he delivered them to B., saying, 
take them, and hold them in trust for your children. 
B. took them, without objection to holding them for 
his children. 

Held, That B.’s possession thus acquired, was not ad- 
verse to his children’s title, and, therefore, that the 
statute of limitations would not run in favor of it, 
against their title. Johnson et al. vs. Brown et 
al., - - - - - : 


. The statute of limitations does not bar the suit of a 
negro for his freedom. Ponder vs. Cez, 


SUPERIOR COURTS, JURISDICTION OF. 


. When the Superior Court is opened and organized, 
at the regular time appointed by law for holding the 
same, it is competent for the judge to adjourn over to 
a future day or week, that he may see fit. Revel vs. 
Th State, - - - . - 

. The Superior Court has no jurisdiction to enforce the 
execution of an order issued by a Justice of the Peace 
before whom a possessory warrant for the restoration 
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of personal property was sued out. Sherrill et al.vs. 
Parrott, - - - - - 388 


See Crim. Law, 11. 


SUPREME COURT PRACTICE. 


1. It is always incumbent on the plaintiff in error to 
show affirinatively, that the decision complained of is 
erroneous. And when the interrogatory is not incor- 
porated in the bili of exceptions, and the answer is 
legal or not, according to the question propounded, 
this Court will presume in favor of the judgment, 
that the question was asked in that form, which would 
authorize the answer. Heard vs. McKee, 332, 


Li) 


. A judgment of this Court was, simply; “that the 
judgment of the Court below, be reversed ;” the case 
in which it was rendered, was one in which there was 
a decision excluding offered evidence, and was an or- 
der dismissing the case. 

Held, That the word judgment, used in the judgment 

of this Court, referred to the order, rather than tothe 





decision. Wells. vs. Walker, - - - 390 
See Charge of the Court, 1. 
TITLE. 





The plaintiff in execution or the assignee of an execu 
tion, cannot, by making an entry of satisfaction on 
the execution, stating that it was satisfied by the sale 
to him of certain negroes, manufacture for himself a 
title to the negroes, and such entry cannot he admit- 
ted in evidence in support of his title. Dickinson vs. 
Solomons, - - - . - 684 


See Evidence, 31. 


See Grants, 1. 














1, 


Se) 


INDEX. 
TRUSTS AND TRUSTEES, 


The tenant for life in property is entitled to the pos- 
session of the “corpus” of the property for his own 
use, subject to a right in the remainder-men to have 
the property in a state of security, to be forthcoming 
to them, on the termination of the life estate. Bow- 
man,ex’or and trustee, vs. Long, - - 


. A trust in which the trustee has nothing to do,is an 


executed, and not an executory, trust. Jd. 


See Charge of the Court, 5. 


See Deeds and Probate of, 5. 


See Evidence, 29. 


1. 


VENDOR’S LIEN. 


A vendor’s lien upon land for the unpaid purchase 
money, will not be set aside in favor of a mortgage 
given by the vendee to secure an antecedent debt; nor 
will a purchaser, with notice at a judicial sale under 
the foreclosure of said mortgage, be protected against 
said lien; especially where he is a joint debtor, with 
the mortgagor, upon the debt intended to be secured, 
and the price at which the property was bid off by him 
is applied to the payment of said debt. Chance vs. 
McWhorter et al., . . - - 


. A bona fide purchaser, without notice, will be protec- 


ted against the vendor’s lien. Collier vs. Hark- 


NESS, - - - 


VERDICT. 


. Where a verdict has been inadvertently rendered in 


a common law action, which is restrained by injunc- 
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tion, the Court need not set aside the verdict, but suf- 
fer it to stand—restraining all further proceeding un- 
der it, until there can be a hearing in the equity cause, 
unless, in the mean time, the injunction is dissolved. 
Kile vs. Thompson, adm’r, . - 


. The Court may require an incomplete verdict, to be 
made complete, before receiving it. Cook vs. The 
State, - ° . ; . 


. To “conceal” another’s slave, is to “ hide” and to 
“harbor” the slave. Therefore, a verdict which finds 
concealing and employing, finds harboring, hiding, 
concealing and employing. Jo. 


See Crim. Law, 9, 10. 


WAIVER. 


See Crim. Law, 17. 


WARRANTY. 


1. Whether a covenant of warranty is to be soconstrued 
relatively to the quantity of land conveyed, as to be 
deemed an assurance to the purchaser of the exis- 
tence of that quantity, will in many cases, depend up- 
on the manner in which the particular deed is ex- 

_ pressed. 

Unless where the enumeration of the quantity is of the 
essence of the contract, and not matter of description 
merely, the covenant of warranty will not be broken 
by a deficiency in the quantity of land conveyed. 
Beall vs. Berkhalter, - - - 


. Before the jury can find the full amount of a note 
given for a negro warranted to be sound, to the suit 
on which a plea of failure and partial failure of con- 
sideration is pleaded, the jury must find that the ne- 
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gro was not diseased at the time of the warranty. 
Hook vs. Stovall, Dunn § Co. - - 704 






See Damages, 5. 


WIDOW AND ORPHAN, SUPPORT OF. 










1. The one year’s support allowed by the Acts of 1838 
and 1850, to the family of a testator or intestate, out 
of the effects of the estate, is paramount to the lien of 
a mortgage given by the deceased in his lifetime. 
Elfe & M. B. & L. Association vs. Cole. - 197 








WILLS, CONSTRUCTION OF. 







. J. H. made the following will: “I give to my son, 
F. H. Heard, in trust for Nancy Sill, two negroes, 
Bartley and Nat, with discretionary that if the said 
Sill relinquishes all claim against my estate for lot 
No. 30, 2d district, Pike county; which lot was given 
to him, not sold, and the said Nancy should have liv- 
ing children, but both of these things must occur be- 
fore the said F. H. Heard is authorized to give up the 
negroes, Bartley and Nat, to the said Henry Sill. But 
the said F. H. Heard hasa discretionary to give the 
said Nancy Sill, what he thinks is right, for the use 
of the negroes, Bartley and Nat, and at such times as 
she needs it; or in case she becomes a widow, then 
give her up the negroes, Bartley and Nat. Should 
the negroes never be given up to her, at her death 
they are to be equally divided between all of my chil- 
dren.” It is admitted that Henry Sill has not relin- 
quished his claim against the estate of the intestate 
upon the warranty in the deed to the Pike land, and 
that Nancy Sill has no children, and a bill is filed to 
require the defendant, as trustee, to account to Nancy 
Sill for the hire of the two negroes, it being alleged 
in the bill that she has need for the fund. 
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Held, That there was equity in the bill; this not being 
a naked power, the non-execution of which will never 
be aided by the Courts, but a trust power in favor of 
one whose claim is founded upon the meritorious 
consideration of blood, and that the performance of 
the trust must not be nominal or illusory, but sub- 
stantial and beneficial; and further, that the, necessi- 
ty of the cestui que trust need not amount to absolute 
want orindigence. Heard, trustee, vs. Sill et ux. 


. Where an estate is given for life to the widow of the 
testator, with remainder to seven children, by name, 
after the lapse of thirty years and upwards, the Courts 
will presume that the life estate has vested by the 
assent of the executor, and with it the remainder in the 
remainder-men; and upon the death of the tenant for 
life, the property does not revert to the executor, but 
continues in the line of direction given to it by the 


will, Coleman ex’or vs. Lane, - . - 51 


. 6th and 9th items of the will of James Bonner, de- 
ceased: “I give and bequeath te my daughter, Nan- 
cy C. Andrews, and the legitimate heirs of her body, 
the following property, to-wit: A woman named Pol- 
ly, and her three children, viz: Mary, Susan and El- 
len; also Big Mary, having given her a mare, saddle 
and bridle, bed, &c. heretofore.”’ 

“T appoint Oliver P. H. Bonner and Richard W. Bonner, 
my sons, executors on my said estate, to carry into 
effect this my last will and testament at my demise. 
I also appoint them my trustees, to carry into effect 
that part of this my last will and testament in regard 
to the negroes given to my daughter Nancy C. Bonner, 
formerly, now Nancy C. Andrews.” 

Heid, That by the terms of said will, no separate estate 
was created in Mrs. Andrews, the daughter of the tes- 
tator. Andrews vs. Bonner, trustee, - 
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4, It is a violation of the law of Georgia, for a testator 
to convey property to his slave. Lamb vs. Girtman 
et al., - - - - - - 


See Manumission. 
WILLS, EXECUTION AND. PROBATE OF. 


1. Where a testator makes his will in extremis, being 
feeble from age and disease,and is racked with bodily 
pain, to make the attestation sufficient, under the sta- 
tute of frauds, the testator’s position should be such 
as to enable him, without change of situation, to see 
the witness subscribe the will; to bring the factum of 
the attestation within the scope of his vision, by look- 
ing in that direction. Reed et al. vs. Roberts, = - 


The mere recognition of a void will, cannot make 
the will valid. Lamb vs. Girtman et al, - 


. In cases of caveat of the probate of a will, the will 
and the allegations, if any, in support of it, and the ca- 
veat, or allegations against it, constitute the pleadings, 
and they ought to be submitted to the jury as making 
the issue between the parties. The reading of the 
will to the jury is no evidence of its validity. Carrie 
et al vs. Cumming et al., - . - 


. A will written by an executor, who is also a principal 
legatee, ought not to be established without proof of 
instructions or knowledge of contents by the testator. 
Tb. 


. A will is lawful or unlawful according to the act and 
intention of the testator, and its character in that res- 
pect does not depend on the object or purpose of the 
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legatee in respect to the property bequeathed to him. 
Tb. 


See Charge of the Court, 6. 


WRIT OF ERROR. 


The parties to a controversy, agreed to submit it to the 
decision of the Judge, and to let him fix the fees of 
their counsel, with the right to the counsel, to except 
to his decision, and bring it before the Supreme Court. 
The counsel submitted their claims for fees, to the 
Judge, and he fixed the amount of their fees. To his 
decision, a portion of the parties to the submission 
filed a writ of error, but failed to make the counsel 
parties to the writ. 

Held, That the counsel were necessary parties to the 
writ; and for want of them, the writ was dismissed 
onmotion. Barksdale et al. vs. Bunkiey, Harvey et al. 398 














